
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/NP/69/99/NJ 

In the complaint between: 

 

S E Sekele Complainant 
 

and  

 

The Orion Money Purchase Pension Fund First Respondent 
Bahwaduba Bus Services (Pty) Ltd  Second Respondent 
 
 

FINAL DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956  

 
 

1. On 27 November 2000 I handed down an interim ruling (“preliminary determination”) 

and issued a rule nisi calling upon parties to show cause, why the following order 

should not be granted: 

 
1. The first respondent is directed to pay the complainant the amount calculated in 

paragraph 25.1, together with interest thereon at the rate prescribed in the 

Prescribed Rate of Interest Act for a judgment debt from 1 January 1999 to the 

date of payment within 6 weeks of the date of this ruling. 

 

2. The second respondent is directed to pay the first respondent the amount 

calculated in paragraph 25.3.1 within 2 weeks of the date on which the first 

respondent complies with the ruling in paragraph 25.3.1. 

 

In addition, the first respondent (“the fund”) was directed to compute the 

complainant’s benefit in terms of rule A.5.1.1 (master rules) read together with the 

special rules and serve a copy of the computation on all the parties.  The fund has 

duly done so and in terms of the computation, the complainant’s retrenchment benefit 

as at 31 October 1998 amounted to R7 549.90 and in addition her share in the 
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demutualisation process was to R845.36.  The factual background and the rules 

applicable in this matter are set out in the preliminary determination.  It is unnecessary 

to again traverse them in any detail.  Suffice it to say that the complainant was 

retrenched by her employer on 31 October 1998.  The issue to be decided is whether 

she is entitled to a withdrawal benefit.  I issued a rule nisi calling upon the parties to 

show cause why she is not entitled to a withdrawal benefit. 

 

2. The second respondent (“the employer”) and the complainant have made no further 

submissions.  However, the fund represented by Ms Michelle Francke has submitted a 

detailed response objecting to the rule nisi.  In summary, Ms Francke submitted three 

arguments as to why the complainant is not entitled to a retrenchment benefit.  Firstly, 

she contended that the complainant was not a member of the fund, secondly, the 

value of her retrenchment benefit was in fact nil and thirdly the complainant did not 

specifically seek any relief against the fund in her complaint.  I deal with the various 

arguments in turn. 

 

3. In respect of the fund’s first argument, Ms Francke submitted that the definition of 

member (rule 1.2.1 in the master rules) defines a member as “an eligible employee 

who participates in the fund”.  Therefore, there are two criteria for membership to a 

fund:  firstly, the person must be an eligible employee and secondly, such person must 

participate in the fund.  The fund acknowledged that the complainant fulfilled the first 

criterion, however Ms Francke contended that the second criterion of participation had 

not been met.  She referred to several dictionaries for the definition of “participate” and 

concluded that it required activity or performance, which in the context of this non-

contributory fund required the complainant to ensure that the employer contributed on 

her behalf and such contributions were paid to the fund.  She argued that the failure by 

the complainant to ensure that these contributions were made by the employer 

effectively resulted in her not participating in the fund and therefore precluded her from 

being a member of the fund. 

 

4. The definition of member clearly requires the person to be an eligible employee who 
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participates in the fund.  However, it is unnecessary to refer to several dictionaries for 

the meaning of participation, as participation is defined in the rules of the fund.  The 

relevant rule regulating membership of the fund is rule 2 in the master rules (see 

paragraph 6 of the preliminary determination), which sets out the eligibility criteria for a 

member, and then defines participation.  In terms of rule 2.2, the fund recognizes two 

forms of participation, namely: optional participation and compulsory participation.  

With regard to the former, any person who was an eligible employee on the 

participation date (1 November 1988) had the option of participating in the fund.  

However, in terms of rule 2.2.2 all persons who became eligible employees after 1 

November 1988 were obliged to participate in the fund.  Since the complainant 

became a member after this date, she was obliged to participate in the fund.  

Hereafter, the rule regulates the commencement, cessation and continuation of 

participation.  Therefore, on a proper interpretation of rule 2.1 and 2.2, it is more than 

evident that participation in the definition of member refers to the option granted to all 

eligible employees at 1 November 1988 as regards their election to join the fund and 

not whether contributions have been made on their behalf.  Since the complainant 

joined the fund after 1 November 1988, this election was inapplicable.  Therefore, I am 

satisfied that the complainant qualified as a member of the fund.  Her participation was 

automatic upon re-employment. 

 

5. The second argument advanced on behalf of the fund is that the complainant’s benefit 

was in fact nil, because according to the definition of “members accumulated credit” it 

is required that the employer contributes before any accumulated credit can exist.  

That is, the definition of accumulated credit and the calculation thereof requires that 

contributions be made in terms of rule 3.1.2.1 (master rules) and thereafter the net 

amount be invested in a guaranteed fund investment.  Accordingly, in terms of the 

accounting structure of the fund, where no contributions are received in respect of the 

member the value of the member’s accumulated credit is nil.  In essence the argument 

is that since the employer made no contributions, no funds could be invested on behalf 

of the complainant and therefore her benefit is nil. 
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6. One needs only to re-state the above proposition to realise it is without merit.  The 

fund’s liability to pay the complainant’s retrenchment benefit arises from rule A 8.5.1.  

In terms of rule 3 (master rules) the employer is required to contribute within 7 days of 

the end of each month.  The failure by the employer to pay these contributions or 

alternatively the failure by the fund to collect the contributions does not alter the fund’s 

liability in respect of the withdrawal benefit.  In terms of rule 3.1.2.1, it is obligatory for 

the participating employer to make monthly contributions in respect of each member  

(8.5% of member’s salary) in its service (see paragraph 7 in the preliminary 

determination).  As stated, rule 3.1.2.1 requires the employer to contribute at a rate of 

8.5% of the complainant’s salary and rule A 8.5.1 is based on the assumption that 

contributions are made timeously in terms of this rule and other applicable rules.  The 

fund may very well have a claim for damages against the employer but such a claim 

does not discharge its liability to the complainant.  Therefore, I am satisfied that the 

fund is liable to pay the complainant her withdrawal benefit, even though the employer 

failed to physically pay the contributions due. 

 

7. The third argument advanced from Ms Francke is that this tribunal failed to give 

consideration to the actual relief sought by the complainant in her complaint.  The relief 

sought by the complainant was for an order directing the employer to make relevant 

contributions to the fund and to submit a benefit claim form to the fund so that a 

retrenchment benefit could be paid to herself.  According to Ms Francke, by not 

granting this legitimate relief, I committed a procedural irregularity by making an order 

not claimed by the complainant and exceeded my jurisdiction in terms of the complaint 

submitted and the relief therein claimed. 

 

8. The complaint was not drafted by an attorney or person with legal training/background. 

On a proper reading of the complaint as a whole, it is palpably clear that the 

complainant is seeking her retrenchment benefit.  The relevant aspects of the 

complaint showing this reads as follows:  

 

… The dispute of the fact does exist (sic).  Mrs Sealoga Evelyne Sekele started to work in the 
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Company in Plus minus 1984 and was dismissed in 1990, and was re-employed at 10 February 

1990.  When she was dismissed she was not given the Pension money.  From the 10th February 

1990 she worked until the 31 October 1998, when she was retrenched.  She did not receive any 

Pension money…  The Adjudicator is therefore requested to direct the employer to pay 

contributions to the fund for 11 February 1991 to 31 October 1999 and after that he must make 

a claim on Evelyne’s behalf.   

 

Therefore, whilst it is true that the relief sought by the complainant is formulated as a 

claim for the employer to pay the contributions, which it ought to have from 11 

February 1991 to 31 October 1999, the relief also requires “… The Adjudicator …after 

that he must make a claim on Evelyne’s (complainant) behalf”.  Therefore, there is no 

doubt that the claim is for payment of her retrenchment benefit.   

 

9. However, even if I am mistaken in the above interpretation, as I have held on 

numerous previous occasions, the purpose of this office is not only to determine and 

dispose of complaints lodged in terms of section 30A(3) but also to investigate 

complaints (see sections 30E, 30F, 30H, 30I, 30J and 30M of the Act).  Where our 

investigation reveals any form of maladministration or unlawfulness, which has not 

been pleaded by the parties, it will nevertheless be further investigated and form part 

of the ruling where necessary.  Whenever our investigation reveals a related issue not 

initially raised or accurately formulated by the parties, all interested persons shall be 

afforded an opportunity to submit further submissions and evidence in respect of this 

new issue.  In the instant matter, the fund has had sufficient opportunity to comment 

on the issue of whether the complainant is entitled to a retrenchment benefit.  Prior to 

the issuing of the preliminary determination, my investigator specifically requested the 

fund to address me on the merits of whether the complainant was entitled to a 

withdrawal benefit.  Hereafter, I issued a rule nisi affording the fund a further 

opportunity to submit arguments as to why the complainant was not entitled to a 

retrenchment benefit.  The fund has had more than adequate opportunity to deal with 

the merits in this case. 

   

10. For the aforegoing reasons, I am satisfied that the complainant is entitled to a 
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retrenchment benefit.  Accordingly, I make the following final order: 

 

10.1 The first respondent is directed to pay the complainant R7 549.90, together 

with interest thereon at the rate prescribed in the Prescribed Rate of Interest 

Act for a judgement debt from 1 January 1999 to the date of payment, within 

six weeks of the date of this ruling. 

 

10.2      The first respondent is further directed to pay the complainant R845.36 as a 

demutualisation benefit, together with interest thereon at the rate prescribed in 

the Prescribed Rate of Interest Act for a judgement debt from the due date of 

this benefit to the date of payment, within six weeks of the date of this ruling.   

 
10.3     The second respondent is directed to pay the first respondent the amounts 

calculated in paragraphs 10.1and 10.2 within two weeks of the date on which 

the first respondent complies with this ruling. 

 
 
 
Dated at CAPE TOWN this 2nd day of February 2001. 

 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 
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